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NESTLE COMMENTS ON THE DEVELOPMENT OF JOINT FOOD 
REGULATION FOR SPORTS FOODS- PROPOSAL P236 

This submission is made on behalf of Nestle Austra.Ha Ltd and Nestle New Zealand Ltd. 
Nestle is a manufacturer and importer of a wide vatiety of tbods for the Australian and 
New Zealand markets. Nestle also exports a wide range of products that are 
manufactured in Australia and New Zealand. Som«} of the brand names belonging to 
Nestle include MAGGI, NESCAFE. MILO, NESTLE PETERS. PAPA GUISEPPl'S. 
FINDUS, LEAN CUISINE. SUNSHINE. NESTLE GOLD MEDAL. CARNATION, 
ROWNTREE~ LIFESAVERS, ALLENS, Kl\.NDYLAND, MINTIES, 
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INTERNATIONAL ROAST, COFFEE-MATE, MASTERCRAFT, IDEAL, 
BEARBRAND, SWEET ACRES, THOMY, VIOLET CRUMBLE, WALCO, 
ANDRONICUS, ALPEN BLEND, BACI, CROSSE & BLACKWELL, VlTARI, GOLD ... t 
BLEND, BUITONI, PERRIER, VITTEL, WONKA and KIT KAT, to name a few. 

t General Comments: 

NestU: agrees with the development of a joint food regulation for Sports Foods. Option 2 
would, be the best option, allowing for the harmonisation of the trading qf thes~types of 
products. 1'h,e (';ontinuation ofthe current situation does not alto~. fQr: ~~~ fair trading of 
equivalent prbducts between and within countries: For example, if the provisions for the 
Dietary Supplements Regulation continue within New Zealand and by virtue ofthe Trans 
Tasman Mutual Recognition Agreement, Australian manufacturers will not be. able to 
, ~an,ufacture and sell in Australia the same products as their New Z'faland couhicipB:~s. 
!.\ ... :::.~ _: O ' ' ', l.!:.. - ,; 1'.'L- ~~- ~~L:l 

'lih:t!e is a need for full r~gulati1on · ofthese prodtid!; because th~te i~ the potential, where 
':.tp~r~:is insutlicierit re~ulatiot1, for in~ppr~pri~t¢.~~;e of these prodij9tsdue to ih¥fqpate 
lJ~t)(!}ling. ··There: is alsh the potential ·for products tb contain inappropriate levels·o( ·' 
~~p~cular nl;)trienls' and other nutritive sub'~tances. •. ! .• 

;,>:. l,_":- \,: : I ' ' ' ! ; : • · ·, · ? ?_< \ £ ' ~ ,; •.: 

iirb~i $t~dard1 does not cover the requiremerits for itifferent type~ of ~ports foods. The 
':l:~~eJling requirements will n~~d to be mo~ified f~rthc ditierenrtypes'6fproducts,th~t are 
/a,.v~i1al,ile: Those products that' do not contain tngr•:Xlients ~arryirig'a maximurrf dairy' ... 
1Jin'litin1 ·ot maximum· ¢laimed daily arnount or a m.aximumamotirtt ~dded per one-day 
,quantity within the standard should not be subject to having to state the recommended 
'daily intake for the product Within the label. 

1Theye also needs' to be a mo;djfication m.aqe to some of the permitted additives tor sbfue .· 
'pffiduct types that do are not taken ~into acboun' within the current standard R i 0. 'The' 
~permission for the addition of preservatives needs' to be modified for gel type products· 
1 ~J.iukdo not appear to be catered for withinstan:darcl RIO ; ' · 1 

J . ' .. ,:_; ~: ' l ' i t,; . :: l ' .. "" :j 
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l Regulatory Options: 

2.1 Option 1 : 

This option is not acceptable because it does not allow the manufacture in Australia of aU 
product types that are able to be manufactured in New Zealand and subsequently sold in 
Australia. This does not permit a level playing field tor the manufacture and sale of these 
products. This would mean that some of these products wou]d need to be manufucturcd 
in New Zealand rather than in Australia and this may not be the most cost-effective way 
to produce and sell the products within Australia. There may be an added cost to 
consumers due to the need to import products from New Zealand. Every step in the 
process will add cost to the product that will be passed onto the consumer. We would 
also not be able to import directly into Australia from other overseas markets. The ability 
to import into New Zealand and then into Australia is an option but is more costly than 
importing directly into AustraliR. These additional costs would again be passed onto 
consumers. There would then be a cost disadvantage compared with those products that 
would be manufactured in New Zealand and then just imported into Australia. 

2.2 Option 2: 

·:,1 

'"fhis is our preferred option. as it provides a level playing field for the manufacture of all 
.. p~oduc~ ~yp,es in both Australia and New Zealand or the importation of products directly 
·'~rlto Atistralia cir New Zealand from other countrie". There is also a need for regulation 
, Fovering all types of products and also the resuJtant labelling of these products. The . 
_ htgr~dients that are permitted to be added to these ;:roods need to'be controlled 'thi-o'~gh · · · 
::regulation, as there is the potential for inappropriate levels and inappropriate use if there 
~.' " ' ' . ' I . ' ' 1 I 'I 

'i~ nd regulation tor these products. ·· · · · · ' · · ·· · · ': ' · · · · : ·· · ·_ .. . :: · 
''. : ';- .·•" . . . l ;, :.1 . ;, ~' 

'The disadvantage is that a food standard \V~ulthiof necessariiy i:nCJtide all product typ'~s 
1~n4 ~ngredient~ that may 'be )Jermitte~ in other

1 
co~:n1tries.: This ~O~tld mearfth~t ~f , 

1ai~~erit ingredients Were used or producf~ypes de:Veloped~ then the 'ma:nutact~rer Y.,ou]d 
''f1.eed to ensute that the appropriate applications cani made for inclusion within the l 

'stimdard prior'to the product being marketed. · · · 1 
• • • ; ·· 

1 1 

"lk j ~ .~ i ' '· i . ~· 

1i~3 ~' · Optloti' 3: 
<: ( :, r~ ~; i . . . l . . ., 

( J _·.till 

''Th'e;use df an lrtdustry Code of Practice for these product types will mean tha:t some 
IJ1.anufacturers, especially the small to medium size:=d manufacturer. wHl not comply to the 
'Cbde. This is because they either choose not to cumply or they will not know about it 
Codes of Practice, and this has been the case with the Code of Practice on Nutrient 
Claims, are not able to be control1ed thr~qgh the n~levant Enforcement Officers 'as they 
:carry no h::gal standing.· Nor are they enfotcea~le tor imported fodds under the I#tpdft~d 
;;Pciod · Progra11hne~ It is therefore up to the indqstry itself to enforce the Code bf;Pr~ctice. 
'the genen1lcxperierice is that larger tna]\ufacturet~ will comp1y and attempt to ensure 
i'that' smaller mamitacturers comply, but there are no guarantees that everybody will : -' '' 
\;amply with: a Code of Practice. Our experience is that the smalletmanufacturers cit:'·· 
~~ : , I . ."; . 

't' 
[ '··· ·:_,!:' 
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importers are not aware of the requirements of the Code of Practice for Nutrient Claims 
and they therefore make claims about nutrients that are not within the limits imposed 
through it. This will mean that there is the potential for consumers to receive the 
inappropriate advice about these products and manufacturers that choose to comply will 
be disadvantaged over those that do not. 

2.4 Option 4: 

PAGE. 4/8 

This option would not be appropriate as it would mean that products currently 
manufactured would not be able to be marketed within Australia or New Zealand, thereby 
removing products that are currently useful to a spc::cific group of people" Alternatively~ 
it would mean that the products would be reformull\ted to fit within the current set of 
other standards that permit the addition of vitamins and minerals and would therefore be 
inappropriate for their actual intended use. For example, a product. may be reformulated 
to fit within the Fonnulated Supplementary Food c.ategory. If the products move to 
within the therapeutics area then the higher costs o:f attaining and maintaining the 
therapeutic requirements would be passed onto the consumer. 

3 Other Issues: 

:~·~=:;'~~:C.t~1=~::nb~n,i\::;'•;~ ::~: ~~:t~~.~~ ~~;t:li 
1tti~~ are" some hnporters ·arid manufacture~ wlio Would be l.lluiWare: o'[the: cxi~tenfe, ~fa 
;co~~: of Practice or who'wc:mid choo~e to ignore tHe requirertients of If Code ofP'rrictice. 

· ·1"H~~ 'rni'ght consider tnat'itis too 'costly to label according to the requirements of a Code 
P~,Pr~ctice. It is Nestle polic~ to comp~y with t~e l~gislation and any rela~ed Codes of . 
1>tacttce~ so the cost of comphance to either legtslatlon or a Code of Practtce would be the 
,same for us. Th~ cost of enforcement is an added '!ost that does not seem to be effective, 
based on our experiences with the Code of Practice on Nutrient Clahns. r: ·~ .. ~- · .. I, I -~ • • • .'· •• , , 

~Th~'c6st of enforcement for Gbvemment'is:alreadyin place. 1 Tliete:are certain ak~~dt~' of 
1a fob~ label that rteed to be inCluded on fo~d artd are already ·Jegisl~~ed for. Thes~ :~~P,~cts 
lof'a'label ·need to be and are enforced'hy'the respon'sible regulatOry b('ldi'es. The · ·~ ··· '' .. 
·enforcementof other aspects of the label'sJch' as s1:atetncnts on the use ofthe J)tod~'d ~~rid 
't~*e.ts·of nutrients will: add a min~r increaSe in co~t for the eriforcement of these pr~ducl~. 
'jhese products' are also a small part oHhl entire fi>Od market so: any: added enforcement 
\~<ists'will only be a small fraction oftheover~ll enforcement costs. 

:~ Purpose of Regulati()n: 

T~c current standard for Sports Food does 'not fully encompass all the'types of Sports 
'Fohds that are available.· The standatd·seems to f<:·cus on the addition of vitamins ~nd 
[in:ihe~als anti other nutritive ingredients. Not all sports foods~ however. contain tn~se us 
1itigl'edients, ~nd the advisory statements th,at are r~:quired to be iriclitdoo-a.re not . ,; . ! ·. ' 

n¢f::~ssarily appropriate for all foods under:~his'standard. The standard seems to'fo~df'· 
'lhbte specitrc:dly'on'the drinks and bar typ.t.~ products without allowing for some oP~e, 
J! ' ! , ; · .~ .I 0• ; l ,, • , t . ~ . .- ~ • , 
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other 'sports foods' that are available. For example, gels are also available and these are 
intended to be used during periods of strenuous activity and consist mostly of 
carbohydrates without the addition of added vitamins and minerals, In some cases, they 
may include some added amino acids as well as e1ectrolytes, and in other cases they may 
just include added electrolytes. The electrolyte level ofthese types of products are 
generally not concentrated as the products are intended to he consumed on their own and 
then followed with a drink of water. 

The main purpose of these types of products is to supply a carbohydrate source at the 
time when it is needed. These products would be considered as carbohydrate energy 
toods. These products should not need to carry a statement of the recommended 
consumption in one day. where there are no added .amino acids, because the consumption 
amount would be dependent on the amount of strenuous activity undertaken. It would 
:~eehl that while these are consumed during intense activity and the directions indicate , E. 

that this is the purpose of the product. then there would not be a need for a daily 
consumption recommendation. 

There are occasions when the consumption of sports foods by children would be 
appropriate. There are times when intense activity of children would require the 
QO~s~mption of these foods. Ther~ are sqm,e cqildten that undertake serious sports. .. 
:tt~ini~g, eithef on theit way to the elite athl~te sfatHS ot simply Qe~ause they '{mjofthe 
1 ~1pp~~:in Whi6h th~ partidpate .. There ar~:.huiny younger childr~ that participate iniiwe 
'f!l'()repopular marathon tuns such as tnc SY.dney •city to Surf'. Sonie ofthe produ~(~ th,at 
'a't~'maoufaduted would be appropriate foi)his,group. Children uoder 15 years of age~ 
ifor ~xample, COUld consu'me the C~lfhohydrate ~bcrgy product, ;Which i~ Used during 
'' ·, { . -: l • .. . I . ., . . . ~ : I . i : 1 J i . ' ~ . . 
'::stren\}ous acttv1ty. · · · 
;, .L i.~ l 

There are also some other sports foods that do not contain added minerals or vitamins or 
I '· ,. . ' . . .. I j 

. bther·nutritive substances. fot example some protein energy bars. These products· #e 
Lsimply a mixture cereals and protein tnatenals and may not be inappropriate for , '· 
'consumption by other groups., These also· may ,be an appropriate sports food for chjldren 

•111rl~er' 15 years of age when they are activ~ly p¥iidpate insporii~g 1activitics. It ~o~ld 
'lliert be inappropriate to have to include the mandatory advisory 'statem¢nts on the labels 
~:on~ese pr()ducts. < : · · · <L : 
,, • ,· •, ~ ~ l 

'' 1 ~;'' · ' ~Addition' ofPreser"'atlves: 

PJniicular'pennissions for some of the additives nt:ed to be revised, particular~y for those 
;prodU:cts that nre'not currently covered by the stand~rd. of partictil~r cdnccm1 is the 
;petmission tor the additiml of preservatives to the gel type carbohydrate sports toads. 
1These productS are intended to provide a quick. easy to consume energy source, r'athb· 
:than providing a means to hydrate, so the concentration of carbohydrate is quitehigh 
l creating a gel-like, highly concentrated product I .I: ' 

'Where these products are hot..:fitled particularly. ruther than aseptically filled. there is a 
: oeed to provide additional control measuresl by way of acidifiers and antimicrobial food 

'! 

4 
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additives, to inhibit the growth of yeasts, moulds and bacteria. These products can be 
manufactured overseas where jurisdictions pennit higher levels of preservatives for these 
types of product. Again, as with labelling, the take··offJevcls ofthesc types of products 
into Australia and New Zealand are so small that it is not possible to develop individual 
formulations or filling arrangements eg aseptic filling, so that the levels contained in the 
product can fit around the permission for additions within our standards. Our standards 
do not necessarily allow for some of these products and therefore an increase in the 
permission for the level of preservative is requested. 

We request that the permission for the addition of sorbic acid and its salts (sorbates) and 
benzoic acid and its salts (benzoates) be increased to 1 OOOmglkg for each preservative. 
This would not be inconsistent with the permission for other products with a similar 
consistency and make-up ie levels of carbohydrates. It would also not be inconsistent 
\~ith J;evels that are permitted or proposed in other jurisdictions. ·· 

5.1 Standard 1.3.1 

Standard 1.3.1 allows the addition ofbenzoates and sorbates to similar levels for foods 
such as icings and frostings (sorbates 1500mg/kg, benzoates 1 OOOmglkg), liquid 
prq>arations oftable top sweeteners (sorbates and henzoates to GMP levels), coco-qut 
'~:t1k,,·cocon"4t eream and coconut syrup (sorbat~s 1 OOOmg/kg and ~enio~tes l OOOrriW,k~), 
:~~hj~andfarb~'~ed dessclts, dips and,1 snac~ (sor~t~!~s soomg/,~~~.~~rizoates 700~~~¥K 
·sauc'es andtoppmgs (sorbatcs tOOOmglkg ~nd benzoates toOOnlg!kg). Standard 1.3 .. 1 .. 
';at1l6Ws for the addition ofbenzo~tes and ~tWbat~s u~r water based beverages' at a lcy:erof 
i~~~~glk~~· lt wou,ld ~eetl1 that th~ int~ti~# o~ thei level provide~ -f?r the addit~o~ ~f, \',: 
J!prt:~ervattves for hqutd sports foods (ie sports bevt:ragcs) was baseCi upon the pepmss10n 
;:,fd{wilter bas~d flavoured drinks. ' · : · · ·· ! • 

1 
· · 

pt:fl.il ,,; ., I ••• il: : : II i 1.. ·~·I 

.,5,2 · lnterns,1tlonal Standards: 
~f :. ~ _' • I .. , : 1 '- ~ .. i 

... _;,; ) .:i.:. !} 

1¢Sctex 'is :currently rtviewing the additive l~vels an.d. the perm.iss\bhs forthe di'ffereHt':' 
~ddi.ti'Ves' are at. various stages of a:ddption:, Some 1>1' the addi~ive~ 'ate ~h·cady adbpted. 
·~B,~eas 9th:ers' are at step '8; step :6' ot' ste,p 3; The ':~ection rel~ting td tlie·proposed' lis~s 
·tf()P sorbates • and' benzo'att!:s' is 'tit step 6 ·of tHe prcice:is. The category of dietetic foods 
.(food category 13.5) pennits the addition ofbenzoates and sorbates to levels of 
~6oomglkg. -. ·· ·· · · 

New zealand 'R.~u.lations: , 

l~e' standard for Special Purpose Foods. permits tlm addition of sorbates and henzodte.s to 
'a"i'evel of lOOOmg/kg. This same pennission needs to be inctuded'so that foods that are' 
;currently legal in New Zealand can remain legal once the joint standards are aU fni;l(lised. 
~There is no limit placed on the lcveJ of preservatives that can be added to Dietary .I 

'Supplements in New Zealand~ although It would seem that these oould be added to;GMP 
'levels. · · , , ! · ' ., 

i_: 
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5.4 US Legislation: 

The US legislation permits the addition of sorbates to GMP levels and benzoates are 
considered GRAS (generally recognised as safe) to a limit of0.1% in products. There are 
several standardised products in the US that specif)· the use of these preservatives either 
singly or in combination to a iitnit of OJ%. 

5.5 EU Legislation: 

The EU Directive for Food Additives (Directive 95/2/EC) at1ows the addition of a 
combined total of 2000mglkg of sorbates. benzoates and para-hydroxybenzoates in liquid 
dietary foods, the closest category to Sports Foods. 

6 Composition of Sports Foods: 

The definition of nutritive substances should be broad enough to allow the addition of 
those compounds that are currently permitted to be included in this category of food as 
well as those ingredients that are pennitted to be added to other foods. 

Jn section 6.3.1 Micronutrients, the Authority state~ that some products contain zinc, 
:fdlate and vitamin B6 at fortification levels greater than the permissions in standard 2.9.4. 
These nutrients are not subject to maximum one-day amount."~ in this. standard, as l!f.C the 
btheb1utricnts' listed in this section, but at~ subject 'to maximum ori~~day claimed :: . 
'~ohnts. It·would. seem that the labdling,,tather than the level of fortification is , .. · '· 
:incorrect for some of the produ~ts surveyed by the' Authority: ' .. ' ' t. .... L. 
;~ , · r • 1 , 

The Authority requests comment on what criteria c:ould be considered if other nutritive 
,fl •. ;l~ ' 'an:a other substances are permitted to be added to food. The Authority has in place other 
.. standards that can assess the safety aspects ofingn:dients that might be added to these 
foods: For example, the Novel Food staridard if an ingredient is thought to be novel, ,und. 
'th~ Contaminants and Natural Toxicants ·standard lor the addition of certain ingredients~ 
1·es~ecialty botariical ingredients without th~ Auth61rity introducing other assessment needs 
for ingredients. These other aspects of the food standards need to be considered before 

1~equiring alHngredien'ts:tb undergo safety assessment. The basic principle for the sale of 
food is that food must be safe. 
'f! i '. t ;. : .: • > • .: : _ ~ f,. ! ' ' > l I . : ' > '• ,' > t .~ ~ _ . .\ 

tTh,e'·trade;practices legislation requires a~~cl~lm l)r perceived ~laim to be tru~ and;n'Ht 
1h~\te the potentialto mislead consumers: This 1eg1is1ation would ~lso capture whether an 
,ingredient in a food is efficacious or not. 
::t '.,:· . . .. i 

17 \. : ' Labelling of:Sports Food: 
I: ...... 

i: 
..i': 

·~s previously stated, there are some types of sporl.s foods that would not necessarily 
'require all ofthe advisory- statements requi,red in standard 2.9.4 as 1these are sometimes 
'iti~ppropriate for the ill tended use. for example, gel products that are intended as a 
.c.~rbohydrate source during periods of strenuous activity, as previously stated in o~r 
1 r.,. .. . . . . . · l :· . .-.. ~ • :. . . • •. . • -~ t 1. 1 ·, .. : 

' . - ~ 

. ·• ., . 
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section 4, Purpose of Regulation. do not necessarily need to carry a statement for the 
recommended level of consumption in one day. 

PAclt. t.I/H 

It may also be that there are some sports foods that might be appropriate for consumption 
by children and other groups under certain circumstances, such as during times ofintensc 
activity, for example if they participate in popular long distance running events such as 
the City to Surf in Sydney. This would especially be so where vitamins. minerals and 
other :substances requiring specific permission in the standard have not been added to 
sports foods. 

The use of perfonnance enhancing claims, whether specifically regulated in standard 
1.2.7 (when available) and thus requiring submission prior to using or not, stilJ needs to 
}>e ~cientifically substantiated by the manufacturer/importer . . . 

Conclusion: 

The current standard does not cover some sports foods cu.rrently available. Due to the 
Jack of inclusion within the standard, there are issues relating to the pennission of the 
addition of additives ie preservatives in some foods. There are also labelling issues with 
the use of some of the sports foods that need to be addressed. 
~ ,, •· ( , ..., ,. . · I •1 j ~ · • . • • . • . J • • .. ! ..1:.. 

t , t • I ,. , t 
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